
Annual Report of the Legal & Regulatory Sub-Committee of the South African Securitisation and Asset Backed Debt Securities Forum for the 2024/2025 year

Members of the Executive Committee of the South African Securitisation and Asset Backed Debt Securities Forum (the “Forum”), Chairpersons of the various sub-committees of the Forum, Colleagues, Ladies and Gentlemen.
1. Introduction

I am presenting this report to you in my capacity as Chairperson of the Legal and Regulatory Sub-Committee (“sub-committee”). I would also like to extend my appreciation to all the members of the sub-committee for their input and time during the past term, which was a busy one on the legal and regulatory front. Four formal sub-committee meetings were held during the term, namely in August and November 2024 and in February and May 2025. All the meetings were well attended.
2. Overview of the sub-committee’s 2024/2025 activities

2.1
Draft update to the Exemption Notice relating to Commercial Paper (Commercial Paper Regulations)
In July 2024, the Prudential Authority (PA) published for comment, a draft amended Commercial Paper Regulations.
Although an improvement on the draft published in 2023, some if the issues raised by the industry previously were not addressed and several new issues have been introduced. The L&R subcommittee established a small working group to formulate comments on behalf of the Forum. Comments were submitted on the 12th of August. The main themes in the proposal are:

A summary of the changes:

A. Differentiation between the issue of Commercial Paper (CP) and Debt Securities
· The previous draft limited the issue of bonds to a maturity of not exceeding 365 days. The current draft now allows for bonds with maturities up to 30 years to be issued. 
· A distinction however is made between bonds with maturities of not exceeding 365 days (referred to as commercial paper) and bonds with maturities of longer than 366 days but not exceeding 30 years (referred to as debt securities). The main difference between the 2 types of instruments is the use of proceeds (purpose). The Forum and BASA have pushed back and is of the view that the distinction between commercial paper and debt securities, and the conditions to each, is introducing unnecessary complexity without a clear objective. The Forum and BASA recommended doing away with the distinction and have one instrument governed under the Commercial Paper Regulations.
B. Purpose/Use of Proceeds 
For debt securities, the bonds can only be issued to raise “capital funding” for the purpose of:
· Capital Expenditure (including project finance and green financing bonds);

· A treasury function within a group of companies for use within that group; 

· A finance company within a group of companies to finance the acquisition of assets; or
· Secured note programmes and/or repacked note programmes to acquire single assets, provided that they are not pooled, repackaged and securitised; 
The placing documents must disclose the specific purpose of the funds raised.
C. For commercial paper, the bonds can only be issued for operating capital. Operating capital is defined as funds raised for the principal revenue generating activities of the issuer on a day-to-day basis. Although the definition is wide, we believe the intention is to limit this to working capital.

· BASA and the Forum recommend that the use of proceeds restrictions across the Commercial Paper Regulations be removed. We do not understand what risk this characterization seeks to mitigate.
D. Minimum denomination 
· Debt securities can only be issued or transferred in minimum denominations equal to or greater than R18.75 million and commercial paper can only be issued or transferred in minimum denominations equal to or greater than R12.50 million. 
· BASA and the Forum are requesting clarification why there is a limit to the investment and trading of debt securities given the advancement in the financial industry worldwide to a select few investors based on the denomination size. Also an issuer of bonds cannot control the transfer of bonds. 

E. Auditor confirmation 
· The auditors must confirm that the issuer and issuance of the instruments must comply in all material respects with the provision of the Commercial Paper Regulations at the time of initial issuance.
· The Forum has requested clarification whether an issuer needs to obtain this confirmation for each issuance or for the initial issuance under a placement document only.
F. Reporting
Issuers and arrangers must submit a quarterly return to the PA (more detailed that the current return). 

G. Disclosure
More detailed disclosure is required in programme documents. Various sections of the proposed Commercial Paper Regulations will need to be changed to reflect the correct information for the appropriate document (Programme Docs vs APS etc) for disclosure and timing thereof.
H. Rating Requirement
For debt securities, it is now a requirement that the debt security be rated. BASA and the Forum are concerned about the introduction of a rating requirement as this will add delays and is the opposite of international best practice. BASA and the Forum propose to simply provide for a disclosure as to whether debt securities are rated or not.
2.2   Draft PCC 23A: Guidance on the interpretation Of Credit Providers, Item 11 Of Schedule 1 to the Financial Intelligence Centre Act, 2001 (Act 38 Of 2001)
The FICC published a draft guidance note on the interpretation of credit providers dealing, inter alia, with when they deem a credit provider to be in the business of providing credit and therefore in scope of the Act. Commentators were requested to provide their views on whether special purpose vehicles and/or ring-fenced companies registrations could be delegated to the linked company (company that created it) and the effect thereof. 

The Forum compiled comments and made a suggestion that the concept of a “linked company (company that created it)” should be replaced with “the company that originated the loan”. This clarifies that if the SPV can originate credit agreements, it must be registered as an AI and utilise PCC53 to discharge its obligations under the FIC Act. 

2.3      Basle 4

Basle 4 is being implemented in SA with effect from July 2025, which will have the effect of slightly increasing the capital requirement for banks holding securitisation tranches on balance sheet.

2.4
ZARONIA

In line with international best practices, the South African Reserve Bank (“SARB”) is spearheading the transition from JIBAR to a new benchmark reference rate by 2026. This change follows similar global transitions, such as the replacement of LIBOR for USD and GBP and aims to create a more robust interest rate benchmark to price financial instruments in ZAR.

The financial market is actively progressing towards the widespread adoption of ZARONIA. The adoption phase is underway.  While both serve as benchmark rates, ZARONIA and JIBAR differ significantly in their methodology and characteristics. ZARONIA is a backward-looking overnight rate based on actual, near risk-free transactions, closely mirroring the SARB's repo rate movements. JIBAR is a forward-looking, unsecured funding rate which anticipates movements in the South African monetary policy repo rates.

A workshop will be hosted as soon as possible, to ensure the securitisation industry is brought up to date, and for securitisation nuances to be debated, presented and considered at the relevant SARB transition committees.

2.5
Engagement with the Companies Tribunal

Members of the sub-committee had various engagements with stakeholders of the Companies Tribunal on the topic of the need for social and ethics committees and the inconsistent treatment of applications for exemptions. David Towers will deal with this in his report.
3. Outlook and Conclusion

In conclusion, 2025 will continue to be a busy year on the legal and regulatory front. Constructive engagement with regulators will be a key deliverable for the sub-committee.
Current market conditions are conducive for new transactions considering conditions in the local Debt Capital Markets. 
Hendrik Ackermann
Chairperson
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